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Overview 

• Introduction and Overview of the Home and Community-Based Settings Rule (Settings Rule) 

• Historical context 

• The foundational criteria 

• Provider-owned or controlled settings 

• Non-compliant settings and heightened scrutiny 

• Health and safety modifications 

• Provider information 



The Home and Community-Based Setting Rule 



  

  
    

  

 

  

   

1/2 What is the Settings Rule? 

• A federal regulation issued by the Centers for Medicare and Medicaid Services (CMS) in 2014 
setting forth guidelines for the provision of Home and Community-Based Services (HCBS). 

• Found in the Code of Federal Regulations (CFR) at 42 CFR 441.530. 

• Sets forth requirements for providers of HCBS. 

• Applies to all providers of Montana’s 3 HCBS programs 

o Big Sky Waiver (BSW) 

o The Developmental Disability (DD) Waiver 

o The Severe and Disabling Mental Illness (SDMI) Waiver 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-C/part-441/subpart-K/section-441.530
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-C/part-441/subpart-K/section-441.530


  

 

     
  

   

             

  

   

       

   

2/2 What is the Settings Rule?  

• Intended to ensure that individuals receiving HCBS: 

o Can live, work, and receive services in integrated, community-based settings rather than in 
institutional settings. 

o Have full access to the benefits of community living and are not unnecessarily segregated from the 
broader community. 

o Have the same degree of community access as individuals not receiving HCBS. 

o Rights to privacy, dignity, respect, and freedom from coercion and restraint. 

o Have optimal individual initiative, autonomy, and independence in making life choices. 

o Have freedom of choice regarding services and supports, and who provides them. 

• Settings with institutional qualities are not HCBS. 



   

            
       

   

What are settings? 

• “HCBS settings” are places where people with disabilities live and spend their days. 

• Designed to provide care in the home and community to meet the needs of people with 
functional limitations who require assistance with everyday activities. 

o Care and services provided must be person-centered. 



 

 

 

Foundational Criteria 

• Every setting, residential and non-residential, must meet 5 foundational criteria: 

o Community integration 

o Choice of Settings 

o Autonomy and independence 

o Rights and dignity 

o Choice of providers 

• Providers of residential services must meet additional criteria. 



  

 

 
 

 

    

     

 

    
 

   

   
  

     
 

   

 

The Impact of 
Settings 

• Person-centered planning 

o A process directed by the HCBS 
beneficiary which prioritizes their 
preferences, wishes, and needs. 

o All services plans are to be developed, 
written, and implemented in a person-
centered manner. 

o All HCBS are to be delivered in a person-
centered manner 

Self-direction 

o A model of service delivery that allows the HCBS 
beneficiary to hire and manage their own 
caregiver employees. 

o Ensures that the opportunity to self-direct is 
made available to all beneficiaries. 

o Ensures the service plan accounts for self-
direction. 

Conflict-free case management 

o Prohibits service providers from developing and 
controlling the service plan. 

o Prohibits the case management provider from 
referring within their own organization. 

Rights restrictions 

o Any restrictions of a beneficiary’s rights must be 
justified and documented within the service plan 
and based on a specific, assessed need. 



  

           

 
   

  
 

 

   
 

Person-Centered Planning 

• Service delivery is driven by the individual. 

• Services adapt to fit the individual’s goals, schedules, and choices. 

• The individual leads the planning process chooses (to the maximum extent possible) and invites 
who they want to the meetings. 

• Care planning identifies the individual’s strengths, preferences, cultural values, and personal 
goals. 

• Services are to be delivered exactly as stated in the service plan. 

• An individual’s rights cannot be unjustly restricted without a documented specific, assessed, and 
individualized need being identified. 



A historical context: Understanding the “why” 



   

 

  

 

  

 

 

 

The Evolution of 
HCBS 

• Institutional bias 

o 20th century and institutionalization 

o 1965 – Medicaid 

• The disability rights movement 

o Centers for Independent Living 

o Inhumane conditions 

Treatments 

o 1970’s – antipsychotic drugs 

Legal challenges 

o 1973 - Section 504 of the Rehabilitation 
Act 

o 1981 - Section 1915(c) of the Social 
Security Act 

o 1990 - The Americans with Disabilities 
Act 

o 1999 - L.C. v. Olmstead 



 The Foundational Principles of Settings 



 

  

 

  

 

  

Foundational Criteria 

• The Settings Rule is comprised of 5 foundational criteria. 

• Compliance must be demonstrated in all areas: 

o Community integration 

o Choice of setting 

o Rights and dignity 

o Autonomy and independence 

o Choice of providers 



 
  

 

 

   
 

Community Integration 

• The setting is integrated in and supports full access of individuals receiving Medicaid 
HCBS to the greater community, including: 

o Opportunities to seek employment and work in competitive integrated settings, 

o Engage in community life, 

o Control personal resources, and 

o Receive services in the community, to the same degree of access as individuals 
not receiving Medicaid HCBS. 



 

  

     

    

     

   

     

      
 

        
  

Community Integration – What it Means 

• Individuals must have equal opportunities to: 

o Work in regular jobs alongside non-disabled peers for equal pay. 

o Participate in local events, religious activities, recreation, shopping, and social outings of their own 
choosing. 

o Manage their own money, bank accounts, and personal belongings without provider oversight. 

o Access healthcare, therapies, and social supports directly within the broader community. 

o Providers cannot restrict individuals from leaving the facility, going out into the town, or working. 

o individuals must have access to the exact same community resources that any non-Medicaid 
recipient enjoys. 

o If an individual chooses not to participate in employment or community activities, that choice must 
stem from their own preferences documented in their service plan. 



   
   

  
 

  

Choice of Setting 

• The setting is selected by the individual from among setting options, including non-
disability specific settings and an option for a private unit in a residential setting. 

• The setting options are identified and documented in the person-centered service plan 
and are based on the individual's needs, references, and, for residential settings, 
resources available for room and board 



  

      

     

   

        

    

    

  

Choice of Setting – What it Means 

• The individual chooses where they live and receive services. 

• A genuine range of choices and options must be presented to the individual. These options must include: 

o Non-disability specific settings 

o Private living units or a choice in roommate 

• Documentation that the individual was offered choice of setting in the service plan. 

• Barriers, such as a financial barrier for room and board, are also documented in the service plan. 

• Choices balance the individual’s needs, preferences, and available financial resources for room and board. 

• Prevents automatic/default placements without exploring other living options. 



 

   

Rights & Dignity 

• Ensures an individual's rights of privacy, dignity and respect, and freedom 
from coercion and restraint. 



  

      

   

    

  

       

    

     

Rights & Dignity – What it means 

• Individuals have the right to personal privacy in their daily lives, living spaces, personal information, and care. 

• Private bedrooms with lockable doors (where staff only enter using keys in specific emergency scenarios). 

• Personal care (bathing, dressing, medical needs) must occur behind closed doors without unnecessary intrusion. 

• Personal communications, phone calls, mail, and electronic devices are private. 

• Individuals are spoken with directly with plain, respectful language. 

• Service plans and schedules are person-centered. 

• Lifestyle choices, cultural practices, and identity are valued and prioritized. 

• Consent is given free from coercion. 

• individuals have freedom from restrictions like locked doors, restricted access to food, chime alarms, or physical 
restraints. 



   

Autonomy and Independence 

• Optimizes but does not regiment individual initiative, autonomy, and 
independence in making life choices, including but not limited to, daily 
activities, physical environment, and with whom to interact. 



 

      

 

        

  

 

   

  

      

Autonomy & Independence – What it means 

• Staff are there to facilitate, empower, and enhance the individual’s ability to make choices and live 
independently. 

• Schedules are not imposed. 

• The individual is the primary decision maker and staff support them in encouraging their goals. 

• The individual has: 

o Control over their own schedule and routine 

o Control over their personal living space and immediate surroundings 

o Complete social freedom and control over personal relationships 

• This standard ensures that the service fits the individual and meets the individual’s needs and not the other 
way around. 



Choice of Providers 

• Facilitates individual choice regarding services and supports, and who 
provides them. 



 

       
   

   

 

  
 

   
  

Choice of Providers – What it means 

• Individuals are given full ownership and final say over what services they receive, how those 
services are delivered, and who enters their home or life to provide them. 

• The individual decides which types of supports fit their lifestyle, goals, and needs (e.g., 
choosing between personal care assistance, adult day activities, supported employment, or 
independent living skills). 

• Support adapts to what the individual wants to accomplish. 

• Individuals have the right to choose among all qualified providers and have a right to request a 
change without fear of retaliation. 

• Case managers must ensure individuals are informed of all available provider options and 
service formats in plain language so they can make true, uncoerced choices. 



Provider-Owned or Controlled Settings 



   

    
  

 

1/2 Provider-Owned or Controlled Settings 

• A residential setting where the service provider also owns, co-owns, leases, or operates 
the physical location where the individual lives. 

o Adult residential 
▪ Foster homes 
▪ Assisted Living Facilities (ALF) 
▪ Group homes 



  

      
  

   
 

   
 

    
  

   

2/2 Provider-Owned or Controlled Settings 

• Residents in these settings depend on the same entity for both their housing and their care. This 
means that losing or changing services could put their housing at risk. 

• Providers of residential services must meet the additional criteria to be enrolled to provide 
HCBS. 

• Providers who are not compliant with the Settings Rule are given opportunities to become 
compliant before sanctions are considered. 

o Ultimately, providers who are unwilling to follow the Settings Rule are unable to be 
reimbursed for HCBS. 

• Providers ensure that the resident’s home does not function like an institution. 



  

    
    

    

Lease Protection 

• The resident has the same protections from eviction that tenants have under the landlord tenant 
laws. 

• The unit or dwelling is a specific physical place that can be owned, rented or occupied under a 
legally enforceable agreement by the individual/resident receiving services (such as a lease or a 
residency agreement). 

• Providers will be asked to provide a copy of the resident agreement and may be asked to modify 
it for compliance. 



  
  

   

  
 

Privacy & Autonomy 

• Everyone has privacy in their sleeping or living unit: 

o Units have entrance doors lockable by the individual, with only appropriate staff having 
keys to doors as needed. 

o Individuals sharing units have a choice of roommates in that setting. 

o Individuals have the freedom to furnish and decorate their sleeping or living units within 
the lease or other agreement 



  

    

       

     
              

   
       

          

       
  

      
     

Locking Doors – What it means 

• What this looks like in practice: 

o Residents may come and go freely. 

o If the door is locked, the resident has a key for entry. 
▪ They may request a key prior to leaving or have their own key. 

o Lock are standard on all unit doors. 
▪ It is the resident’s choice to use the lock. 
▪ Residents have their own key or device to enter their unit. 

o Others (staff, residents, visitors) respect the resident’s privacy by knocking and receiving permission 
before entering the unit. 

o Note: The Settings Rule has different requirements for locking doors. Being compliant with licensure 
does not necessarily mean compliance with the Settings Rule. 



 

     
  

  

  

   
  

Freedom and Accessibility 

• Daily control 

o Individuals have the freedom and support to control their own resources, schedules and 
activities, and have access to food at any time. 

o Individuals can have visitors of their choosing at any time. 

• Accessibility 

o The setting is physically accessible to the individual. 

• Restriction of rights 

o Any modification of the additional conditions of this section, must be supported by a 
specific assessed need and justified in the person-centered service plan. 



 

  

        
   

   

      
            

    

            
        

Access to Food – What it means 

• What this looks like in practice: 

o Choice of when, where, and with whom to eat with. 
▪ No set mealtimes or assigned seating. 
▪ Alternative meals may be requested by the individual. 

o Meals and snacks at any time. 
▪ Missed mealtimes do not mean an individual has to wait until the next meal to eat. 

Plates may be set aside or an alternative meal may be provided later. 

o The kitchen and food storage areas are accessible to individuals who live in the home. 
▪ Cabinets and refrigerators are not locked or “off-limits”. 



    

   

 

   

  
    

     
    

   

Personal Resources 

• What this looks like in practice: 

o Residents have control over: 
▪ Personal funds 

▪ Personal resources 

▪ Access to income information 

▪ Banking and financial services 

o Supportive decision –making 
▪ Support the resident when making decisions about finances. 

o Access to money at any time 
▪ Providers cannot require residents to sign over their paychecks or other forms of payment or 

income as a condition of service delivery. 



 

  

   

     

     
   

 

  

Visitors – What it means 

• What this looks like in practice: 

o No restrictions on visitors. 

o No set visitation times. 

o Residents may host visitors for meals. 

o Residents may have overnight guests. 
▪ This does not mean a guest can stay for extended periods similar to how guests may 

not stay for extended periods in rental unit. 

o No restrictions on visitation areas. 

o Residents can develop close, private, and personal relationships without unnecessary 
barriers or obstacles imposed. 



Non-Compliant Settings 



 

  

 

  

Institutional Settings 

• The following are not home and community-based: 

o Nursing facilities; 

o Institutions for mental diseases; 

o An intermediate care facility for individuals with intellectual/developmental disabilities; 

o A hospital providing long-term care services; or 

o Any other locations that have qualities of an institutional setting may require further review 
through a heightened scrutiny evaluation. 



  

 

  

   

Heightened Scrutiny 

• Settings that have institutional qualities that may require further evaluation through a process 
called heightened scrutiny: 

o Settings located in buildings that are also a publicly or privately operated facility that 
provides institutional treatment; or 

o In a building that on the grounds of, or immediately adjacent to, a public institution; or 

o Any other setting that has the effect of isolating individuals receiving HCBS from the 
greater community. 

• “Heightened scrutiny” refers to a process of evaluating HCBS settings with institutional 
qualities to determine if they are compliant with the Settings Rule. 



 

    
     

 

          

 

 

  

Protocol 

• Providers of HCBS submit a Provider Self-Assessment (PSA) at the time of enrollment. This is 
followed by an onsite validation visit completed by HCBS program staff. 

o 5-year pattern 

• The validation visit ensures the setting meets Settings Rule requirements. 

o Opportunity for remediation 

o Provider Corrective Action Plan (PCAP) 

o Possible sanctions, including disenrollment 



Health and Safety Modifications 



 

   
 

      

  
  

    

Health and Safety Modification 

• Individuals receiving HCBS have the right to make decisions, both good and bad. There may be 
times when individuals make decisions that negatively impact their health and safety. 

• These situations require a restriction of an individual’s rights to keep them safe. 

• A Health and Safety Modification (HSM) is a temporary rights restriction designed to protect an 
individual’s health and safety when no other options work.  The HSM is captured on a form 
included with the individual’s service plan and completed by the Case Management Team (CMT). 



 

 

     

  

No Exceptions 

• The following rights may never be restricted or subject to an HSM: 

• The right to a physically accessible setting. 

• The right to be treated with dignity and respect. 



  

   

       

    

     

   

 

    

     

     

Requirements 

• All criteria must be met: 

o There must be documentation of a specific, assessed, and individualized need 

o Documentation of less intrusive methods of meeting the need that have been tried but did not work; 

o Documentation of positive interventions and support used prior to any modifications to the service plan; 

o A clear description of the condition that is directly proportionate to the specific assessed need. 

o Regular collection and review of data to measure the ongoing effectiveness of the HSM; 

o Established time limits for periodic reviews; 

o The informed consent of the individual; and 

o An assurance that interventions and support will cause no harm to the individual. 

• Must be justified in the HCBS service plan. 



   

            

 
    

             

Protocol 

• Implementation of an HSM Form when an individual’s rights need to be restricted due to health 
or safety purposes. 

o Person-centered 

o Team collaboration 

• Documentation that the required criteria have been met and adequately addressed. 

• Ongoing monitoring activities, data collection, and review meetings to ensure the HSM remains 
appropriate and is not unjustly restricting the individual’s rights. 

o HSMs are to be phased out immediately upon resolution of the concern. 



  For the Provider 



    

              
 

        

    

  

  

Licensing 

• The Settings Rule is a federal regulation and is required for all providers of HCBS. 

• Licensing rules are governed by the Administrative Rules of Montana (ARM) and Montana Code 
Annotated (MCA). 

o Licensing rules are separate from the Settings Rule. 

o Compliance with both for HCBS reimbursement. 

o ARM Title 40, Chapter 106, Subchapter 28, Assisted Living Facilities 

o Office of the Inspector General 

https://rules.mt.gov/browse/collections/aec52c46-128e-4279-9068-8af5d5432d74/sections/163edfb7-3ce9-418f-9fe9-8d616a596628
https://rules.mt.gov/browse/collections/aec52c46-128e-4279-9068-8af5d5432d74/sections/163edfb7-3ce9-418f-9fe9-8d616a596628
https://prod-dphhs.mt.gov/oig/
https://prod-dphhs.mt.gov/oig/


 

    
 

    
    

     
  

   
 

  

 
  

 

   
    

  

What does the provider do? 

• Collaboration 

o Communication with the individual and the 
CMT. 

o Participation in the HCBS service plan and 
the HSM meeting with the resident and the 
CMT. 

o Share what the facility can and can’t do to 
support the resident. 

• Support 

o Interventions and support to the individual 
prior to requesting the HSM. 

▪ Be creative! 

Data 

o Collects data and regularly reports 
to the CMT. 

o Ensures restrictions remain 
appropriate for the member to 
ensure health and safety. 

Documentation 
o Signs the HSM Form. 

o Maintains a copy of the BSW service 
plan and HSM form in the resident’s 
file. 
▪ This is a federal requirement 

and captured during audits. 



  

       

     

       

   
  

             
     

        
     

       
      

  

What if the individual doesn’t sign? 

• The need for any HSMs must be discussed with the individual and their legal guardian (if applicable). 

o This is done by the provider and the CMT. 

• Prior to the implementation of any HSMs, the resident must consent to the restrictions. 

o Consent is indicated through the resident’s signing of the HSM form.  
▪ individuals can say no! 
▪ Alternative methods of providing consent are available to individuals who are unable to 

physically sign due to a disability. 

• For residents who are unwilling to sign, the CMT facilitates a meeting between the resident and the ALF 
provider to determine what the provider can do to keep the resident safe. 

o The risk negotiation process must be considered for residents who are unwilling to sign the HSM 
form. A report to Adult Protective Services (APS) should be made if there are concerns of abuse, 
neglect (including self-neglect), and/or exploitation. 



 

   

   

 

  

   

   

  

        

           

        

          

          

        

         

     
  

Definitions 

• ALF 

• APS 

• ARM 

• BSW 

• CFR 

• CMS 

• CMT 

• DD 

Assisted Living Facility 

Adult Protective Services 

Administrative Rules of Montana 

Big Sky Waiver 

Code of Federal Regulations 

Centers for Medicare and 
Medicaid Services 

Case Management Team 

Developmental Disability 

• HCBS 

• HSM 

• MCA 

• OIG 

• PCAP 

• PSA 

• SDMI 

• Settings 

Home and Community-Based Services 

Health and Safety Modification 

Montana Code Annotated 

Office of the Inspector General 

Provider Corrective Action Plan 

Provider Self-Assessment 

Severe and Disabling Mental Illness 

The Home and Community-Based 
Settings Rule 



 

  

 

 

   

  

 

Resources 

• The Home and Community-Based Settings Rule 

o Montana Home and Community-Based Services 

o HCBS Final Regulation (Medicaid.gov) 

• Montana HCBS Programs 

o Big Sky Waiver Program 
▪ Christina Rees, Policy and Program Manager: christina.rees@mt.gov 

o The Developmental Disability/0208 Waiver Program 
▪ Michael Woods, Program Specialist, mwoods2@mt.gov 

o The Severe Disabling Mental Illness Waiver Program 
▪ Cindy Shay, Policy and Program Manager: Cynthia.shay@mt.gov 

https://dphhs.mt.gov/hcbs
https://dphhs.mt.gov/hcbs
https://dphhs.mt.gov/hcbs
https://dphhs.mt.gov/hcbs
https://www.medicaid.gov/medicaid/home-community-based-services/home-community-based-services-guidance-additional-resources/home-community-based-services-final-regulation
https://www.medicaid.gov/medicaid/home-community-based-services/home-community-based-services-guidance-additional-resources/home-community-based-services-final-regulation
https://dphhs.mt.gov/SLTC/csb/BSW/BigSkyWaiverProgram
https://dphhs.mt.gov/SLTC/csb/BSW/BigSkyWaiverProgram
mailto:christina.rees@mt.gov
https://dphhs.mt.gov/BHDD/DisabilityServices/developmentaldisabilities/MedicaidDDP0208WaiverServices
https://dphhs.mt.gov/BHDD/DisabilityServices/developmentaldisabilities/MedicaidDDP0208WaiverServices
mailto:mwoods2@mt.gov
https://dphhs.mt.gov/BHDD/mentalhealthservices/SDMI/
https://dphhs.mt.gov/BHDD/mentalhealthservices/SDMI/
mailto:Cynthia.shay@mt.gov
mailto:Cynthia.shay@mt.gov


Questions? 
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